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 UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
In re: 
 
Intrepid USA, Inc., 
 
    Debtor. 

 
 

Case No. 04-40416 
(Jointly Administered) 

 
Chapter 11 Case 

 
NOTICE OF HEARING AND MOTION (1) TO REQUIRE ASSUMPTION OR 

REJECTION OF EXECUTORY CONTRACT OR ALTERNATIVE RELIEF (2) TO 
COMPEL TIMELY PERFORMANCE UNDER FRANCHISE AGREEMENT AND 
(3) TO GRANT ADMINISTRATIVE EXPENSE PRIORITY FOR POST-PETITION 

AMOUNTS DUE UNDER FRANCHISE AGREEMENT 
 

 
TO: The Trustee, the Debtor and the other entities specified in Local Rule 9013-3(a). 

1. Robert J. Poturalski and Barbara A. Poturalski (the “Ohio Franchisee”), by their 

undersigned counsel, moves the Court for the relief requested below and gives notice of hearing. 

2. The Court will hold a hearing on this Motion at 10:30 a.m. on October 6, 2004, 

before the Honorable Nancy C. Dreher in Courtroom No. 7 West, United States Courthouse, 300 

South Fourth Street, Minneapolis, Minnesota. 

3. Any response to this Motion must be filed and delivered not later than October 1, 

2004, which is three (3) days (excluding weekends or holidays) before the time and date set for 

the hearing, or filed and served by mail not later than September 27, 2004, which is seven (7) 

days (excluding weekends and holidays) before the date set for the hearing.  UNLESS A 

RESPONSE OPPOSING THIS MOTION IS TIMELY FILED, THE COURT MAY GRANT 

THIS MOTION WITHOUT A HEARING. 

4. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and 

1334, and Bankruptcy Rule 5005.  This motion proceeding is a core proceeding under 28 U.S.C. 

§ 157(b)(2)(A), (B) and (O).  The petition commencing this Chapter 11 case was filed on 

January 29, 2004 ("Petition Date'"). This case is presently pending in this Court. 



2509130v2  2

5. This Motion arises under 11 U.S.C. §§ 365(d)(3) and 503(b).  This Motion is filed 

under Bankruptcy Rule 9014 and Local Rules 9006-1 through 9017-1.  The Ohio Franchisee 

requests an order of this Court requiring Intrepid U.S.A., Inc. and Intrepid Affiliates, Inc. 

(hereinafter referred to as Intrepid USA and Affiliates, individually, and the Debtors, 

collectively) to assume or reject the Franchise Agreement (as defined below); to timely perform 

the estate's obligations under the Franchise Agreement pending such assumption or rejection; 

and granting the Ohio Franchisee a claim entitled to administrative expense priority for all 

amounts due under the Franchise Agreement and related documents incurred during the 

pendency of this Chapter 11. 

6. The Ohio Franchisee is the franchisee in several counties in northwest Ohio which 

provides personal care in home health care services in such counties.  The Ohio Franchisee 

originally entered into a franchise agreement dated July 12, 1995, with Western Staff Services 

(USA), Inc. (hereinafter “Western”) to provide administrative services to Western, which 

supplied temporary heath care staffing and home heath care to health care service providers and 

individuals. 

7. During late 1999 and early 2000, Western, the franchisor under the Franchise 

Agreement, sold its business to Intrepid U.S.A., Inc., one of the Debtors in this consolidated 

case.  The Debtors thereafter assigned all of the franchises to Intrepid Affiliates, Inc. 

8. The northwest Ohio locations have been operated as a franchise of the Debtors.  

The Ohio Franchisee provides management and care services through local staff, and the Debtors 

hold all of the licenses (Medicare and Medicaid) and any certificates of need.  The Debtors bill 

for the services which the Ohio Franchisee provides, collect all of the revenues, pay certain 

expenses, including payroll for field staff, and retain 8% of the revenues as a franchise fee.  
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Under the Franchise Agreement, the balance of the revenues is required to be paid to the Ohio 

Franchisee on a monthly basis. 

9. Immediately after acquiring the franchise business, Debtors began dismantling 

such business.  In 2000, they offered all franchisees the option to buy each of their respective 

franchises at a 75% discount off the formula price set forth in the standard franchise agreement.  

On information and belief, all but three franchisees accepted the offer, and bought their franchise 

at the discounted price.  The Ohio Franchisee did not accept the buy out offer and elected to 

retain the franchise. 

10. At about the same time the Debtors began offering the above-described buy out 

program, it also began reducing the services that it provided under the Franchise Agreement.  

The Ohio Franchisee alleges that the reduction of services constitutes a substantial, material and 

continuing default under the Franchise Agreement.  Such defaults are set forth in detail in the 

supporting Affidavit of Robert J. Poturalski accompanying this motion. 

11. In early April 2004, the Ohio Franchisee was anticipating the receipt of net 

revenues under the Franchise Agreement from the Debtors; however, the Debtors failed to pay 

such revenues to the Ohio Franchisee.  The Debtors issued checks that were subsequently 

dishonored because they had been written on closed accounts.  It was at or about this time that 

the Ohio Franchisee discovered that Intrepid USA had filed a petition under Chapter 11 in the 

District of Minnesota.  The Ohio Franchisee further discovered that on April 12, 2004, Intrepid 

Affiliates, Inc. filed a petition under Chapter 11. 

12. Debtors are also in default under the Franchise Agreement for failure to pay 

additional pre-petition revenues due to the Ohio Franchisee.  The Ohio Franchisee has calculated 

they are owed $39,477.35 in pre-petition profits, which the Debtors have failed and refuse to pay 

to the Ohio Franchisee. 
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13. Since the commencement of the Chapter 11 cases, the Debtors have failed to 

provide required services under the Franchise Agreement and have altered the historical payment 

practices so as to withhold post-petition sums due to the Ohio Franchisee.  Each and every post-

petition payment has been late, and only paid after the Ohio Franchisee and/or their counsel have 

contacted the Debtors to demand such payment.  Debtors have provided little or no accounting 

from which the Ohio Franchisee can determine what amounts they are being paid for, whether 

the Debtors have correctly billed for services and whether the correct amounts are being paid to 

the Ohio Franchisee.  The lack of accounting and failure to timely pay all post-petition amounts 

due the Ohio Franchisee has caused significant financial hardship to the Ohio Franchisee and has 

also significantly and perhaps irreparably damaged the Ohio Franchisee’s business relations with 

clients and the agencies with whom the Ohio Franchisee works.  To the best of their ability to 

estimate, the Ohio Franchisee estimates that the post-petition defaults and failures of the Debtor 

to perform their obligations under the Franchise Agreement are causing the Ohio Franchisee 

damage not less than the amount of approximately $10,000 per month, most or all of which 

amounts constitute a claim which is entitled to priority under 11 U.S.C. § 503(a). 

14. The Franchise Agreement constitutes an executory contract within the meaning of 

11 U.S.C. § 365.  As set forth above, and as set forth with greater specificity in the attached 

Affidavit of Robert J. Poturalski, the Debtors are in default of their obligations under the 

Franchise Agreement and such actions are causing substantial harm to the business of the Ohio 

Franchisee, as well as substantial monetary damages.  The Ohio Franchisee requests an order of 

this Court pursuant to 11 U.S.C. § 365(d)(2), ordering the Debtors to determine on or before 

October 15, 2004, whether they intend to assume or reject the Franchise Agreement, and further 

directing that the Debtors timely pay to the Ohio Franchisee all post-petition obligations due 

under the Franchise Agreement during the pendency of their decision to assume or reject, and 
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granting the Ohio Franchisee an administrative expense priority pursuant to 11 U.S.C. § 503(b) 

for all amounts due under the Franchise Agreement from the petition date through the date of 

assumption or rejection; alternatively, the Ohio Franchisee requests that the Court determine that 

the Franchise Agreement is not sub ject to assumption or assignment by Intrepid pursuant 11 

U.S.C § 365(c)(1) and (2). 

15. Pursuant to Local Rule 9013(2)(c), the Ohio Franchisee hereby gives notice of 

their intention to offer oral testimony at the hearing of this matter from the following witnesses: 

 Robert J. Poturalski 
 5445 Southwyck Boulevard, Suite 208 
 Toledo, Ohio 43614 

 
The witness intends to testify as to the facts and circumstances surrounding the Franchise 

Agreement, the Debtors’ defaults under the Franchise Agreement, and the harm being caused by 

the Debtors’ failure to assume or reject the Franchise Agreement and timely pay its obligations 

thereunder. 

WHEREFORE, the Ohio Franchisee respectfully requests the order of this Court as 

follows: 

(A) Directing the Debtors pursuant to 11 U.S.C. § 365(d)(2) to assume or reject the 

Franchise Agreement with the Ohio Franchisee not later than October 15, 2004; 

(B) Directing the Debtors to timely perform all of their post-petition obligations under 

the Franchise Agreement pending determination as to assumption or rejection, including, but not 

limited to, the payment of amounts due under the Franchise Agreement; 

(C) Granting administrative expense priority to the Ohio Franchisee for all amounts 

due under the Franchise Agreement following the commencement of Chapter 11 proceedings; 

and 

(D) Granting such other and further relief as to the Court seems just and equitable. 
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Dated this 17th day of September, 2004. 
 
 
        /e/  Larry B. Ricke     
       Steven D. DeRuyter (#0022287) 
       Larry B. Ricke (#0121800) 
 
       LEONARD, STREET AND DEINARD 
       Professional Association 

150 South Fifth Street, Suite 2300 
Minneapolis, Minnesota 55402 
Telephone: 612-335-1500 
Facsimile:  612-335-1657 
 
ATTORNEYS FOR ROBERT J. 
POTURALSKI AND BARBARA A. 
POTURALSKI 
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A PROFILE OF
WESTERN MEDICAL SERVICES

MISSION STATEMENT

The mission of Western Medical Services Home Health Agency is to provide quality, cost-

effective, health care services to our patients and payors, to assure comprehensive care of
•

the sick and disabled in their homes, and to secure for our investors and caregivers

adequate resources to provide quality, professional care, now and in the future.

CORPORA TE HISTORY

Established in 1967 as a division of Western Staff Services, one of the oldest and largest

temporary help firms in the United States. Western Medical Services is a national

' provider of comprehensive home health care, private duty, and supplemental staffing
\ ' t .

services. As of November 30, 1994, the company provides services in 33 office locations

in 19 states. Of these 33 offices, 20 locations arejcompany owned, 13_ locations are

operated by franchisees. The company has 12 offices which are certified to provide home

health care services to Medicare patients. To date, 8^ Western Medical Services' offices

have completed their JCAHO survey with official notice of accreditation pending. Three

other offices are scheduled for JCAHO survey before January 1, 1995.

-33/319861.17 '003101 3dVOH11V3H VSfl CIId3UlNI



THE BENEFITS OF FRANCHISE OWNERSHIP

An effective franchise arrangement offers benefits not generally available to other types of
business. The franchise owner profits from:

* - - .-

• The operational know-how generated by the parent company (the franchisor). This
leaves the franchisee (affiliate) free to concentrate on selling the product or service in
the most profitable way possible.

• Access to key functions that become more affordable and available than they would be
for an individual acting independently. These services include advertising, accounting,
financing, training, legal, risk management, credit and collection, computerization,
large scale purchasing, and technological innovations.

• The expertise of the franchisor, which helps minimize the risk of owning a business. In
today's rapidly changing health care industry, staying abreast and reacting to new
development is critical!

• The brand name recognition derived from affiliation with an established product or
service.

• Referrals and sales leads from the franchisor, and the network of other franchises.

• Access to capital resources for market expansion through acquisition or introduction
of new products and services.

The franchisor benefits as well by generating faster expansion by achieving maximum
market penetration in widely dispersed areas and by gaming the franchisee's in-depth
knowledge of the local market

While there is no guarantee of success in owning and operating a franchise, teaming up
with a seasoned organization reduces the risk of failure. Recent statistics from thejj.3^
Department of Commerce indicate that after'five years, 91 percent ofnew franchises are
still operating, compared tcT^3 percent of new independent businesses. Joining with a
major company - a leader in its industry - greatly increases the potential for success.
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WESTERN FRANCHISE PROGRAM HIGHLIGHTS

• Western's special incentive: Western will waive its normal service fee for the first 24
weeks (approximately 6 months) you are in business. Your office will receive
Western's fUU support during this start-up period.

* " -

• ' Western funds the caregiver payroll 100%

• Western, as the employer, pays all payroll taxes and insurance coverage, including
malpractice for licensed personnel and workers' compensation

• Western provides affiliates, at our expense, with a personal computer system, linked
via modem, to our corporate mainframe computer in California. Payroll checks are
printed in affiliate's office for immediate distribution. Checks can be issued as often asdaily

• Western owns and finances the accounts receivable

• Western pays affiliate owners the gross profit generated by the business, less our
service fee, every four weeks regardless of when our customers pay their Western
invoices, subject to a 50% withholding of A/R that age beyond:

85 days for offices that provide only staffing services
113 days for offices that provide both home care and staffing services

• Western pays all costs associated with filing fees and surveys required to obtain state
licensure, Medicare certification and JCAHO accreditation

• Western provides all policies and procedures required for state licensure, Medicare
certification, JCAHO accreditation and operation of a home health agency

• Western provides billing services (Medicare/Medicaid and non-Medicare)

* Western provides Medicare cost reporting services
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Western's National Accounts Department has secured contracts with national, and
regional insurance companies, 'case management and managed care organizations and
assists the affiliate in the preparation of formal bid proposals

• Western shares in any bad debt losses up to your assigned credit limits as long as our
credit granting procedures are followed '

Western provides a comprehensive, 10 day training program. Five days at Western's
California Corporate Headquarters (airfare and lodging for up to two people paid by
Western) and five days on site on a mutually agreed upon date

* Western will share in the cost of acquiring home health care companies that may be
available for sale within an affiliate's territory

Western provides ongoing clinical and legal support needed to stay abreast of the
highly regulated health care industry

Western provides professional corporate services such as accounting, legal,.credit and
collection, risk management and management information services

Western charges the, office a service fee equal to 8% of sales based on all non-
Medicare billing to patients and clients for care provided
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I

WESTERN FRANCHISE PROGRAM

SOME FREQUENTLY ASKED QUESTIONS

1. What is the franchise fee?

Western's franchise fee is based on county population — $30,000 for counties with
a population under two million; $40,000 for counties' with a population of two
million and above.

Are there any other capital requirements?

Yes, Western requires the franchisee to have adequate working capital of not less
than $ 100,000 for start-up and ongoing operational expenses.

3. Will my territory be exclusive?

Yes.

4. How often does Western reimburse the franchisee? (

Your office receives payment for the gross profit generated by the business, less
Western's service fee, every four weeks, regardless of when the customers pay
then- Western invoices, subject to a 50% withholding of A/R that age beyond:

I - 85 days for offices that provide only staffing services
| ' - 113 days for offices that provide both home care and staffing services

' S. What is a period?

I A period is four weeks and is based on Western's fiscal year. Western's fiscal year
ends the last Saturday in October,
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6. Does the franchise program include Medicare certification and JCAHO
accreditation?

f Y e s . There is an approval process by Western's Medlcarc/JCAHO Accreditation
ft Selection Committee to assure that an affiliate can meet the financial, budgetary
If and staffing requirements under the Medicare Conditions of Participation and
I JCAHO standards,
I .̂  *

7. Does the franchise program include obtaining a Certificate of Need as
required in some states?

Western cannot offer any guarantees that we can obtain a Certificate of Need.
Western does pay all of the costs associated with obtaining the state licensure,
Medicare certification and JCAHO accreditation once you are approved by our
Selection Committee. Western does provide up to $35,000 in legal services, fees
and expenses toward securing a Certificate of Need when we determine one is
obtainable. Western shares in 32% of any CON costs over $35,000.

8. How does the program work?

Your income will equal the gross profit generated by the sales in your office, less
Western's service fee of 8% of sales.

9. Does Western's service fee equal to 8% of sales apply to Medicare?

No, the Medicare program is based on cost reimbursement.

10. What expenses am I responsible for?

General and administrative expenses which include administrative payroll, rent,
utilities, local advertising, etc.
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11. What is included in direct costs? • _

Field (caregiver) wages, mandatory fringe benefit costs, professional liability
insurance, workers1 compensation, and any other expenses directly related to
patient care.

12. Are financial statements a part of the franchise program?

Definitely Western provides you with a franchise settlement statement each
penod. Offices that are Medicare certified receive in addition to their franchise
settlement statement, an interim cost report each period.

13. Will 1 have to bear all the loss on bad debts?

No, Western shares in 32% of bad debt losses up to your assigned credit limits as
long as our credit granting procedures are followed.

14. Will I be able to open additional offices?

Yes. In fact Western encourages expansion within your territory'. Through our
Acquisition Program, Western will share in the cost of acquiring home health
care companies that may be available for sale within your territory.

15. Can I sell my franchise?

Yes. Anytime. Subject to Western's first right of refusal and its right to
disapprove a buyer for cause. On resale, Western receives 25% of the purchase
price paid by the buyer, since Western has helped build the business and create its
value.
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16. Can I leave Western and operate again as an independent?

After you have operated your franchise for twenty-six full periods, you have the
right to exit the Western system by paving Western an amount equal to 8% of sales
from the most recent 26 periods.

17. Does Western have a National Accounts Program?

Yes, Western has already secured a number of contracts with national and regional
insurance companies, HMO's, and PPO's across the United States.

18. How does the National Accounts Program Work?

Western's National Accounts Director assists affiliate owners with a managed
care plan for their marketplace which incorporates national, regional and local
HMO's, PPO's, case management and insurance companies. By combining the
efforts of our National Accounts Department, the affiliate and referral source,
Western strives to generate referrals.

19. What does Western provide in the area or advertising and marketing?

Western creates collateral marketing brochures and promotional items, and makes
them available to all offices. It also provides national advertising, direct mail
programs, and special television, radio, and medical print co-op programs.

20. What Is the charge for the forms required to do business?

There is no charge for any operating forms that are required by Western. There is
a nominal charge for sales oriented items.

i
ii
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HOW DO YOU MAKE MONEY?

Your income will equal the gross profit generated by the sal̂ s in your office, less
Western's service fee of 8% of sales (does not apply to. Medicare)......

FOR EXAMPLE

Sales to Western's clients

Less: • ' Pay to Western's caregrvers

Less; Payroll taxes, insurance and benefits

Equals: Gross Profit

Less: Western's 8% Service Fee

Equals; Your Income $ $ $ $

(See hypothetical example on following page)
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HYPOTHETICAL EXAMPLE

A licensed caregiver is paid $10.65 per hour to work an assignment; the client is billed
$20.00 per hour and the cost of payroll taxes, insurance, and benefits is $3.35.

Bill Rate:

Pay Rate:

Payroll Taxes, Insurance, and Benefits

Gross Profit

Less Western's Service Fee

Your Income

$20.00

(10.65)

(3.35)

$6.00(30%)

0,60)

$ 4.40

The following example illustrates "your income" based on 10 people working a 1 hour, 40
hour and 4 week time period:

Bill Rate:

Pay Rate:

Payroll Taxes,
Insurance/Benefits:

Gross Profit:

Less Western's Service Fee
Equal to 8% of Sales:

Your Income:

IHour

$ 200

(106.50)

( 33.35)

60,00

(16.00)

$44.00

40 Hours

$8,000-

(4,260)

(1,430)

2,400

(640)

$1,760

4 Weeks

$32,000

17,040

(5,360)

9,600

(2,560)

$7,040

11
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HYPOTHETICAL

FRANCHISE FEE COMPARISON

WESTERN MEDICAL SERVICES

VERSUS TYPICAL SHARED GP PROGRAM

*Total Sales: $60,000
1

1
1
1
1
1
1
1
1
1
i
1

18%
20%
22%
24%
26%
28%
30%

*Total Sales: $100,000

GP%
18%

' 20%
22%
24%
26%
28%
30%

Western
Franchise

Fee
8% of Sales

$4,800
$4,800
$4,800
$4,800
$4,800
$4,800
$4,800

Western
Franchise

Fee
8% of Sales

$8,000
$8,000
$8,000
$8,000
$8,000
$8,000
$8,000

* Note: The figures are provided for comparison purposes only.
Actual results may vary from franchise to franchise.

~ 12 "

Franchisor
Share

of
40% of GP

$4,320
$4,800
$5,280
$5,760
$6,240
$6,720
$7,200

Franchisor
Share

of
40% of GP

$7,200
$ 8,000
$ 8,800
$9,600
$10,400
$11,200
$12,000
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STEPS TO BECOMING A

WESTERN MEDICAL SERVICES AFFILIATE OWNER

1. Fill out "Executive Questionnaire" and send to Western's Corporate Headquarters.
No obligation, of course. . *

2. Western prepares Prospectus and sends documentation to you.

3. Review documents thoroughly, seek additional input from an attorney or independent
business consultant as necessary.

4. Ten business days waiting period.

5. Contact existing Western affiliate owner(s) to discuss financial, operational, and
support issues. Prepare list of questions to address as necessary.

6. Visit Western's Corporate Headquarters (shared cost). Meet with the senior
management team that supports the Western affiliate owners.

7. Return home and discuss your impressions with people who influence your
thinking....spouse, friends, lawyer, accountants, etc.

8. Make decision; sign documentation and remit required fee. Western conducts
background investigation.

9. Approval by Franchise Selection Committee and Medicare/Accreditation Certification
Committee.

10. Western signs documentation and awards franchise.

11. Attend next available training session.

17

.•_. •
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
In re: 
 
Intrepid USA, Inc., 
 
    Debtor. 

 
 

Case No. 04-40416 
(Jointly Administered) 

 
Chapter 11 Case 

 
MEMORANDUM IN SUPPORT OF MOTION (1) TO REQUIRE ASSUMPTION 

OR REJECTION OF EXECUTORY CONTRACT, (2) TO COMPEL 
TIMELY PERFORMANCE UNDER FRANCHISE AGREEMENT AND (3) TO 

GRANT ADMINISTRATIVE EXPENSE PRIORITY FOR POST-PETITION 
AMOUNTS DUE UNDER FRANCHISE AGREEMENT 

 
 
Robert J. Poturalski and Barbara A. Poturalski, by their undersigned counsel, respectfully submit 

this Memorandum in Support of their Motion (1) to Require Assumption or Rejection of 

Executory Contract, (2) to Compel Timely Performance Under Franchise Agreement and (3) to 

Grant Administrative Expense Priority for Post-Petition Amounts Due Under Franchise 

Agreement. 

The facts underlying the relief requested in the Motion are set forth in the verified Motion 

and Affidavit of Robert P. Poturalski, and are not repeated herein.  Capitalized terms used, but 

not defined, in this Memorandum have the meanings specified in the Motion. 

DISCUSSION 

A.   CAUSE EXIST TO DIRECT THE DEBTOR TO ASSUME OR REJECT THE 
       FRANCHISE AGREEMENT WITHIN A SPECIFIED PERIOD OF TIME. 

 
The Franchise Agreement is an executory contract within the meaning of 11 U.S.C. 

§ 365.  11 U.S.C. § 365(a) provides that the Trustee (which includes the debtor in possession) 

“may assume or reject any executory contract or unexpired lease of the debtor.”  The Bankruptcy 

Code does not define “executory contract”.  Most courts, recognizing the legislative history of 
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this section, have found executory contract to mean a contract on which performance is due to 

some extent on both sides.  Matter of Newcomb, 744 F.2nd 621 (8th Cir. 1984). 

Section 365(d)(2) of the Bankruptcy Code provides that in a case under Chapter 9, 11, 12 

or 13, the Trustee or debtor in possession “may assume or reject an executory contract … at any 

time before the confirmation of a plan but the court, on the request of any party to such contract 

or lease, may order the trustee to determine within a specified period of time whether to assume 

or reject such contract or lease.”  11 U.S.C. § 365(d)(2)(emphasis supplied).  It has been held 

that the relevant considerations for the Bankruptcy Court in determining what is a reasonable 

time for requiring the debtor to determine whether to assume or reject an executory contract 

includes the following: 

1.  Damage that the non-debtor party will suffer beyond compensation available 

under the Bankruptcy Code; 

2. Contracts important to the debtor’s business and reorganization; 

3. Whether the debtor has had sufficient time to appraise its financial situation and 

the potential value of the assets in formulating a plan; and 

4. Whether exclusivity has terminated. 

In re Teligent, Inc., (Bankr. S.D.N.Y. 2001) 268 B.R. 723.  See also In re Enron, (Bankr. 

S.D.N.Y. 2002) 279 B.R. 695; In re Adelphia Communications Corp., (Bankr. S.D.N.Y. 2003) 

291 B.R. 283.  In reviewing the facts and circumstances of this case, it is clear that balancing the 

applicable factors compels the conclusion that the Debtors should be required to make a 

determination as to assumption or rejection of the contract. 

 First, as set forth in the Affidavit of Robert J. Poturalski, the Ohio Franchisee and their 

business are suffering continuing and ongoing damage for which they are unlikely to be 

compensated as part of the bankruptcy proceeding.  Aside from the cash flow interruption caused 
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by the bankruptcy filing, and the failure of the Debtors to pay to the franchisees the revenues 

which represent the pre-petition defaults, the failure of the Debtors to timely pay to the Ohio 

Franchisee the post-petition obligations and to perform causes significant damage to the Ohio 

Franchisee.  The Debtors are not rendering performance required under the Franchise Agreement 

at even a minimal level.  In both action and word, the Debtors have indicated that they do not 

intend to assume the Franchise Agreement.  Indeed, to do so would require it to cure both pre-

petition and post-petition defaults, and provide adequate assurance of future performance under 

the contracts.  Under the circumstances, it seems clear that the Debtors are choosing to delay the 

decision to reject the Franchise Agreement solely to extract some financial accommodation from 

the Ohio Franchisee.  The use of § 365 in this manner violates at least the spirit and purposes of 

§ 365.  The Ohio Franchisee is being threatened with the shut down of its business operations in 

an effort to extract a financial benefit. 

 For these same reasons, the second factor weights in favor of compelling immediate 

assumption or rejection of the contract.  The Franchise Agreement is not important to the 

Debtors’ business or reorganization efforts.  In fact, the Debtors for all intents and purposes 

dismantled its franchise operation and is not servicing the remaining franchisees.  It is beyond 

unlikely that the Debtors will attempt to resurrect the franchise operation as part of its 

reorganization plan.  In order to do so, it would be required to cure past defaults, and put in place 

the employees and structure to service the franchisees in order to provide adequate assurance of 

future performance.  The expense of curing defaults and hiring staff to operate the franchise 

operation would be prohibitive.  The “benefits” of assuming the Franchise Agreement would be 

far outweighed by the costs. 

 Thirdly, the Debtors have had more than sufficient time to appraise its financial situation 

and the potential value of Franchise Agreement in formulating its plan.  The case has been 
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pending since February.  The Ohio Franchisee has been engaged in discussions since the case 

was filed.  The Debtors have shown no indication of an intention to maintain the franchise 

operation as an ongoing part of the Debtors’ business.  The Debtors’ exclusive period within 

which to file a plan would have expired on June 6, 2004.  It was extended by Order of the Court 

to August 10, 2004, and upon information and belief, the exclusivity period has been further 

extended.  The Debtors have not filed a plan. 

 For the foregoing reasons, the Ohio Franchisee is entitled to the entry of an order 

directing the Debtors to determine whether to assume or reject the contract not later than 

October 15, 2004.  In the interim, the Ohio Franchisee requests that the Court direct that the 

Debtors timely perform its obligations under the Franchise Agreement. 

Finally, the Ohio Franchisee requests that the Court allow the unpaid post-petition 

amounts due the Ohio Franchisee under the Franchise Agreement as an administrative expense 

under 11 U.S.C. § 503(b)(1) and direct that such payments be made to the Ohio Franchisee 

according to the terms of the Franchise Agreement.  As set forth in the Affidavit of Robert J. 

Poturalski, the amounts due the Ohio Franchisee are revenues generated solely through the 

efforts of the Ohio Franchisee.  The Debtors are collecting a franchise fee in exchange for which 

the Ohio Franchisee is receiving no benefit.  If these revenues are not the Ohio Franchisee’s 

property, then they are certainly entitled to payment of the same as an actual, necessary cost and 

expense of preserving the estate.  
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B. ALTERNATIVELY, THE COURT SHOULD DETERMINE THAT THE 
FRANCHISE AGREEMENTS ARE NOT ASSUMABLE OR ASSIGNABLE BY 
THE DEBTOR. 

 
 Section 365 of the Bankruptcy Code provides in pertinent part as follows: 

“The trustee may not assume or assign any executory contract or unexpired lease 
of the debtor, whether or not such contract or lease prohibits or restricts 
assignment of rights or delegation of duties, if – (1)(a) applicable law excuses a 
party, other than the debtor, to such contract or lease from accepting performance 
from or rendering performance to an entity other than the debtor or debtor in 
possession, whether or not such contract or lease prohibits or restricts assignment 
of rights or delegation of duties; and (b) such party does not consent to such 
assumption or assignment; or (2) such contract is a contract to make a loan, or 
extend other debt financing or debt financial accommodations, to or for the 
benefit of the debtor, or to issue a security of the debtor …”   
 

11 U.S.C. § 365 (c)(1) and (2).  Under these provisions, the Court should find that the Franchise 

Agreement is not assumable or assignable by the Debtor.  Other courts have found that a 

Franchise Agreement to be non-assignable.  See In re Pioneer Ford Sales, 729 F.2d 27 (1st Cir. 

1984). 

 Even more significantly, the Franchise Agreement is a contract to make a loan or extend 

financial accommodations to the Debtors.  As such, it is neither or assumable or assignable by 

the Debtors.  Under the Franchise Agreement, and as set forth in the accompanying Affidavit, 

under the Franchise Agreement, the Ohio Franchisee’s employees formed home health care and 

related services for their clients.  Under the Franchise Agreement, the Ohio Franchisee submits 

to Intrepid billing and accounting information which Intrepid utilizes in invoicing for such 

services.  Under the Franchise Agreement, Intrepid is required to remit back to the Ohio 

Franchisee its share of the gross profit.  Essentially, Intrepid collects the Franchisee’s money and 

under the Agreement, is entitled to charge a franchise fee.  Under the Franchise Agreement, the 

Ohio Franchisee is essentially required to extend credit to the Debtors, and during the course of 

this case, the Debtors have altered their historical practices with respect to timely payment of 
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such obligations.  Under the provisions of § 365(c), the Franchise Agreement is not assumable or 

assignable as a matter of law.   

CONCLUSION 

 For the reasons set forth herein, the Court should direct the Debtors to assume or reject 

the Franchise Agreement not later than October 15, 2004, and if such determination is not made, 

that the Franchise Agreement be deemed rejected as of that date; alternatively, the Court should 

determine that the Franchise Agreement is not assumable or assignable as a matter of law.  

Additionally, Movant requests that the Debtors be required to timely perform under the terms of 

the Franchise Agreement pending such determination, and that all post-petition amounts due be 

ordered paid to the Ohio Franchisee on a timely basis. 

 
Dated:  September 17, 2004. 
 
         /e/  Larry B. Ricke     
       Steven D. DeRuyter (#0022287) 
       Larry B. Ricke (#0121800) 
 
       LEONARD, STREET AND DEINARD 
       Professional Association 

150 South Fifth Street, Suite 2300 
Minneapolis, Minnesota 55402 
Telephone: 612-335-1500 
Facsimile:  612-335-1657 
 
ATTORNEYS FOR ROBERT J. 
POTURALSKI AND BARBARA A. 
POTURALSKI 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
 

In re: 
 
Intrepid USA, Inc., 
 
    Debtor. 

 
 

Case No. 04-40416 
(Jointly Administered) 

 
Chapter 11 Case 

 
ORDER GRANTING MOTION (1)  TO REQUIRE ASSUMPTION 

OR REJECTION OF EXECUTORY CONTRACTS AND (2) TO COMPEL 
TIMELY PERFORMANCE UNDER FRANCHISE AGREEMENT AND  

(3) TO GRANT ADMINISTRATIVE EXPENSE PRIORITY FOR 
POST-PETITION AMOUNTS DUE UNDER FRANCHISE AGREEMENTS 

 
 

The above-entitled matter came on for hearing before the Court on October 6, 2004, upon 

the Motion (1) to Require Assumption and Rejection of Executory Contracts (2) to Compel 

Timely Performance under Franchise Agreement and (3) to Grant Administrative Expense 

Priority for Post-petition Amounts Due under Franchise Agreement filed by Robert J. Poturalski 

and Barbara A. Poturalski.  Appearances were noted on the record.  Based on the verified 

Motion, all of the files and records in this case, and the argument of counsel, it appearing that 

notice of the hearing on the Motion was adequate, and the Court being fully advised in the 

premises, 

IT IS ORDERED: 

1. The Debtors are hereby required to assume or reject the Franchise Agreements not 

later than October 15, 2004.  If the Debtors have not served the Ohio Franchisee with written 

notice of their intention to assume or reject the contract and filed a motion requesting approval of 

such assumption or rejection by that date, then the Franchise Agreement shall be deemed 

rejected. 
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2. The Debtors are ordered to timely perform all of their obligations under the 

Franchise Agreement to the Ohio Franchisee, including payment obligations until such 

agreements are assumed or rejected. 

 

Dated:               
      Judge of Bankruptcy Court 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
In re: 
 
Intrepid USA, Inc., 
 
    Debtor. 

 
 

Case No. 04-40416 
(Jointly Administered) 

 
Chapter 11 Case 

 
UNSWORN CERTIFICATE OF SERVICE 

 
 
I, Jill M. Lillis, declare under penalty of perjury that on September 17, 2004, I served the attached 
Motion (1) to Require Assumption or Rejection of Executory Contract, (2) to Compel Timely 
Performance Under Franchise Agreement and (3) to Grant Administrative Expense Priority for 
Post-Petition Amounts Due Under Franchise Agreement by United States Mail on the following 
parties: 
 
Intrepid USA, Inc. 
6600 France Avenue South, Suite 510 
Edina, Minnesota 55425 
 

Faye Knowles 
Clinton E. Cutler 
Fredrikson & Byron 
200 South Sixth Street, Suite 4000 
Minneapolis, Minnesota 55402 
 

Michael P. Massad 
Steven T. Holmes 
Hunton & Williams LLP 
30th Floor, Energy Plaza 
1601 Bryan Street 
Dallas, Texas 75201 
 

QBF 
c/o Tom Hoerr 
5097 Nathan Lane 
Minneapolis, Minnesota 55442 

DVI Financial Services Inc. 
c/o Clark T. Whitmore 
90 South Seventh Street, Suite 3300 
Minneapolis, Minnesota 55402 
 

The Hays Group, Inc. 
c/o Stephen Lerum 
80 South Eighth Street, Suite 700 
Minneapolis, Minnesota 55402 

DVI Business Credit Corp. 
c/o Richard M. Beck 
260 South Broad Street 
Philadelphia, Pennsylvania 19102-3163 
 

McKesson Information Solutions 
c/o Brenda Lile 
1550 East Republic Road 
Springfield, Missouri 65804 
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U.S. Bank National Association 
c/o Michael R. Stewart 
2200 Wells Fargo Center 
90 South Seventh Street 
Minneapolis, Minnesota 55402-3901 
 

MVR Homecare Inc. 
c/o Vladimir Storchaf 
3435 Washington Drive 
Eagan, Minnesota 55122 

IOS Capital Inc. 
Bankruptcy Administration 
1738 Bass Road 
PO Box 13708 
Macon, Georgia 31208-3708 
 

Nationwide Advertising Service 
c/o Susan Bowers 
1 Infinity Corporate Centre Court 
Cleveland, Ohio 44125 

Todd J. Garamella 
Garamella Family Limited Partnership 
c/o John McDonald 
2800 LaSalle Plaza 
800 LaSalle Avenue 
Minneapolis, Minnesota 55402 
 

U.S. Trustee 
1015 U.S. Courthouse 
300 South Fourth Street 
Minneapolis, Minnesota 55415 
 

Handi Medical Supply Inc. 
c/o Mary Benhardus 
2405 University Avenue West 
St. Paul, Minnesota 55114 
 

U.S. Department of Justice 
c/o Roylene Champeaux 
600 U.S. Courthouse 
300 South Fourth Street 
Minneapolis, Minnesota 55415 
 

Genesis Home Care Inc. 
c/o Michael Kashevatsky 
3445 Washington Drive 
Eagan, Minnesota 55122 
 

McKesson Information Solutions LLC 
c/o Jeffrey K. Garfinkle 
18400 Von Karman Avenue, Suite 800 
Irvine, California 92612 
 

Minnesota Department of Revenue 
Collection Enforcement 
551 Bankruptcy Section 
PO Box 64447 
St. Paul, Minnesota 55164 
 

Lang-Nelson Associates 
c/o William I. Kampf 
Henson & Efron PA 
220 South Sixth Street, Suite 1800 
Minneapolis, Minnesota 55402 
 

Internal Revenue Service 
Special Procedures Branch 
316 North Robert Street, Stop 5700 
St. Paul, Minnesota 55101 
 

Committee of Unsecured Creditors 
c/o George H. Singer 
80 South Eighth Street, Suite 4200 
Minneapolis, Minnesota 55402 
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IRS Office of Chief Counsel 
650 Galtier Plaza 
380 Jackson Street 
St. Paul, Minnesota 55101 
 

Whitten & Young 
c/o Gary L. Hacker 
PO Box 208 
Abilene, Texas 79604 

Committee of Unsecured Creditors 
c/o Jeffrey K. Garfinkle 
895 Dove Street, Suite 400 
Irvine, California 92660-2917 
 
 

Securities and Exchange Commission 
Bankruptcy Section 
175 West Jackson Boulevard Suite 900 
Chicago, Illinois 60604 
 

Aberfeldy II Limited Partnership 
c/o J. David Leamon 
4000 Fountain Place 
1445 Ross Avenue 
Dallas, Texas 75202-2790 
 

Riverside Contracting LLC 
c/o Neil Herskowitz 
PO Box 626  
Planetarium Station 
New York, New  York 10024-0540 
 

New Options Founders 
c/o Adam M. Spence 
105 West Chesapeake Avenue, Suite 400 
Towson, Maryland 21204 

G-Fore Associates LLC 
c/o Bradford A. Steiner 
2320 Second Avenue, Suite 2000 
Seattle, Washington 98121 
 

IBM Corporation 
c/o Beverly H. Shideler 
Two Lincoln Centre 
Oakbrook Terrace, Illinois 60181 
 

Heller Financial Inc. 
c/o Thomas Lallier 
250 Marquette Avenue, Suite 1200 
Minneapolis, Minnesota 55401 
 

Oracle Corporation 
c/o Debra Solle Healy 
18400 Von Karman Avenue, Suite 800 
Irvine, California 92612 
 

MVR Home Healthcare Inc. 
c/o Matthew R. Burton 
100 South Fifth Street, Suite 2500 
Minneapolis, Minnesota 55402 
 

Centurytel Inc. 
c/o Rex D. Rainach 
3622 Government Street 
Baton Rouge, Louisiana 70806-5720 
 

Trowbridge Marketing Inc. 
c/o Michael T. Kallas 
4930 West 77th Street, Suite 210 
Edina, Minnesota 55435 
 

ARA Recovery LLC 
c/o John R. McDonald 
2800 LaSalle Avenue 
800 LaSalle Avenue 
Minneapolis, Minnesota 55402 
 

Les Nelson Investments 
c/o Mark E. Fosse 
206 South Broadway, Suite 505 
PO Box 549 
Rochester, Minnesota 55903 
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Nueces County 
c/o Diane W. Sanders 
1949 South Interstate Highway 35 
PO Box 17428 
Austin, Texas 78760-7428 
 

AMS Group LLC 
c/o John R. McDonald 
2800 LaSalle Plaza 
800 LaSalle Avenue 
Minneapolis, Minnesota 55402 
 

Bexar County 
c/o David G. Aelvoet 
711 Navarro, Suite 300 
San Antonio, Texas 78205 
 

Healthcare Business Credit Corp. 
c/o Steven W. Meyer 
45 South Seventh Street, Suite 3300 
Minneapolis, Minnesota 55402 
 

Healthcare Associates of Walterboro LLC 
c/o H. Flynn Griffin III 
PO Box 76 
Columbia, South Carolina 29202 
 

TBJG LLC 
c/o John R. McDonald 
2800 LaSalle Plaza 
800 LaSalle Avenue 
Minneapolis, Minnesota 55402 
 

Bizrocket.com Inc. 
c/o Downs and Associates 
255 University Drive 
Coral Gables, Florida 33134 

CapitalSource Finance LLC 
c/o Steven Kluz, Sr. 
333 South Seventh Street, Suite 2000 
Minneapolis, Minnesota 55402 
 

Hays Group Inc. 
c/o Steven Scott 
3300 Edinborough Way, Suite 400 
Edina, Minnesota 55435 

 

 
Dated:  September 17, 2004       /e/ Jill M. Lillis    
 

 




